STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ANNE R VEEBSTER,
Petiti oner,
VS.

Case No. 99-5113

METROPCLI TAN DADE COUNTY, CLERK
OF THE COUNTY COURT,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on Novenber 30 and Decenber 1-2, 2004 and February 3-4,
August 24-25, and Decenber 15, 2005, in Mam, Florida, before
Errol H Powell, a designated Admi nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Anne R Wbster, pro se
12000 Nort heast 16th Avenue, B-27
Mam , Florida 33161-6566

For Respondent: WIlIliam X. Candel a, Esquire
Dade County Attorney's Ofice
St ephen P. dark Center
111 Northwest First Street, Suite 2810
Mam, Florida 33128

STATEMENT OF THE | SSUE

The issue for determ nation is whet her Respondent

di scri m nated agai nst Petitioner on the basis of race, color,



sex, religion, presuned handi cap, national origin, age, and
marital status; and whether Respondent retaliated agai nst
Petitioner in violation of the Florida Cvil Ri ghts Act of 1992,
as anended.

PRELI M NARY STATEMENT

Anne R Webster filed a Charge of Discrimnation with the
Fl ori da Comm ssion on Human Rel ati ons (FCHR) agai nst the
Met ropol i tan Dade County, Cerk of the County Court (C erk)
alleging that the Cerk discrimnated agai nst her on the basis
of race, color, sex, religion, presuned handi cap, nati onal
origin, age, marital status, and retaliation. On August 2,
1999, the FCHR issued a Determ nation of No Cause and a Notice
of Determ nation of No Cause. By Oder filed Cctober 27, 1999,
the FCHR granted Ms. Webster an extension of tinme to file, on or
bef ore Novenber 12, 1999, a Petition of Relief from an Unl aw ul
Enpl oynment Practice (Petition for Relief). M. Wbster filed a
Petition for Relief with the FCHR against the Clerk. On
Decenber 9, 1999, the FCHR referred this matter to the Division
of Admi nistrative Hearings (DOAH).

The hearing was originally scheduled for March 10, 2000.
Ms. Webster requested a continuance of the hearing, to which the
Clerk did not object, and the hearing was continued. The
heari ng was re-schedul ed for May 25, 2000. On May 5, 2000, a

Noti ce of Appearance was filed by counsel for Ms. Wbster.



Subsequent |y, counsel for Ms. Webster requested a continuance,
to which the Cerk did not object. The continuance was granted,
and the hearing was re-scheduled for July 26, 2000. On July 20,
2000, Ms. Webster's counsel filed another notion for
conti nuance, to which the Cerk did not object, and the hearing
was conti nued. Subsequently, the hearing was re-schedul ed for
Novenmber 8, 2000. By Order dated Novenber 7, 2000, the hearing
was continued and this matter was placed in abeyance based on
the parties' representation that they were engagi ng i n ongoi ng
di scovery and serious settlenent negotiations. After a passage
of time, the parties represented that settlenment was not
successful and, therefore, a hearing was necessary; the hearing
was schedul ed for January 12, 2001. Afterwards, the parties
requested a different hearing date, and the hearing date was
changed to January 25, 2001

This matter was transferred to the undersigned. The
heari ng schedul ed for January 25, 2001, was changed to a video
tel econference hearing. On January 23, 2001, Ms. Wbster's
counsel of record filed a request to withdraw. The request to
w t hdraw was heard at the hearing and was orally granted. An
Order dated January 26, 2001, was issued granting the request to
W thdraw. Additionally, on January 23, 2001, counsel for
Ms. Webster requested a continuance of the hearing schedul ed for

January 25, 2001, to which the Cerk did not object. This



notion was al so considered at the hearing. An Anended O der
dated February 9, 2001, was issued granting the continuance and
hol di ng the case in abeyance to provide an opportunity for

Ms. Webster to obtain new counsel or a qualified representative.

Subsequently, an order was issued directing Ms. Wbster to
provi de a status report as to her progress in obtaining
representation in this matter. Base upon her response, the case
was continued in abeyance by Order dated Decenber 18, 2001. The
parties again attenpted to resolve this matter w thout the need
for a hearing but were unsuccessful. Further, M. Wbster was
unabl e to obtain representation and was proceeding pro se. She
frequently filed pl eadings requesting the undersigned to
instruct her as to how to handl e her case, which the undersigned
coul d not do.

By Order dated August 22, 2002, the parties were directed
to provide dates for the re-scheduling of the hearing in this
matter. The hearing was re-scheduled for June 10 and 11, 2003.

Ms. Webster attenpted to engage in discovery. She
requested a continuance and the hearing schedul ed for June 10
and 11, 2003, was continued. Wth the concurrence of the d erk,
as gui dance for and assistance to Ms. Wbster, she was provided

with a copy of McDonnell Douglas Corporation v. Geen, 411 U S

792, 93 S. . 1817 (1973). The length of tinme necessary for



t he hearing increased, and the hearing was re-schedul ed for
March 16 through 18, 2004.

The O erk was engaging in discovery to which Ms. Wbster
was not responding. During a tel ephone conference, the parties
requested a re-scheduling of the hearing, which was granted, and
t he hearing was re-schedul ed for April 14 through 16, 2004.

A tel ephone conference was held regarding the Cerk's
failure to adequately respond to discovery from M. Wbster and
regardi ng a continuance of the hearing due to the inadequate
responses. As to the continuance, the parties had been notified
by the undersigned that a death had occurred in his famly which
prevented the hearing fromgoing forward, and the hearing was
canceled. By Order dated April 22, 2004, anong ot her things,
the Clerk was directed to sufficiently respond to the discovery
and to show cause why sanctions shoul d not be inposed.

Subsequently, Ms. Wbster was filing pleadings and exhibits
whi ch were confusing as to whether she desired to re-open
di scovery, with the undersigned pointing-out that he was not
per suaded that discovery should be re-opened, and as to whet her
pl eadings filed by her and entitled exhibits were already
admtted and could be used as evidence at hearing, representing
that the Cerk already had copies of them By Oder dated
August 24, 2004, anong other things, Ms. Webster was directed to

make a decision as to whether she wanted to re-open discovery,



whi ch t he undersi gned was not persuaded shoul d occur, the
parties were advised that rulings on the adm ssibility of

exhi bits woul d be nmade at hearing, and the parties were directed
to provide dates for re-scheduling the hearing. The hearing was
re-schedul ed for Novenber 30 through Decenber 2, 2004.

Prior to hearing, the Cerk had agreed to assist in meking
sure that certain w tnesses appeared at hearing w thout being
served with a subpoena and had agreed that subpoenas for certain
W t nesses woul d be accepted by an identified person in the
Clerk's office. Confusion developed inthe Cerk's office as to
what was to be done regardi ng accepting the subpoenas, which
resulted in several pleadings being filed by Ms. Webster. Al so,
anong ot her things, Ms. Wbster requested to have read into the
hearing record, instead of testifying, certain affidavits
prepared by her for her own testinony so that she would not be
"m s-understood”; the Cerk objected; and this request was
denied. Additionally, Ms. Wbster requested that certain
docunents that she regarded as evidence of the Cerk's pretext
to be admtted into evidence prior to hearing and before any
argunent by the Clerk would be permtted; the Clerk did not
respond to the request; and the undersi gned deni ed the request
indicating that adm ssibility of docunents was the decision of
t he undersi gned not the d erk.

The final hearing in this matter was not concl uded on



Decenber 2, 2004. The hearing was re-schedul ed for February 3
and 4, 2005.

Again, the final hearing in this matter was not concl uded
on February 3 and 4, 2005. The hearing was re-schedul ed for
August 24 through 26, 2005. The undersigned issued an order
regardi ng the appearances of w tnesses on behalf of Ms. Wbster.
As a result of a hurricane inpacting the Mam area, the hearing
was not held on August 26, 2005. The hearing was re-schedul ed
for Decenber 15, 2005, at which tine the final hearing was
conpl et ed.

At hearing, Ms. Webster testified in her own behal f,
presented the testinony of 23 w tnesses, and entered 120
exhibits (Petitioner's Exhibits nunbered 1, 2B, 4A, 4B, 4C, A4E,
4F, 4G 4H, 41, 10A, 10B, 10C, 11A, 11B, 11C, 12A, 12B, 12C
12D, 12E, 12G 13, 15A, 15B, 15C, 15D, 15E, 15F, 151, 15J, 15K
16A, 16B, 16C, 16D, 16E, 16F, 16G 16H, 161, 16J, 16K, 16L, 16M
16N, 160, 16P, 17A, 17B, 17C, 17D, 17E, 17F, 17G 18A, 18B, 19B,
20B, 22, 23C;, 23CG, 24A, 24B 24C 24D, 24E, 25A, 25B, 25C, 25D
25E, 26A, 26B, 26C, 27A, 27B, 27C, 27D, 27F, 27H, 28, 29, 30A,
30B, 30C, 30D, 30E, 31A, 31B, 31C, 31D, 31E, 32A, 32B, 35, 44,
47A, 47B, 47C, 47D, 47E, 50, 51, 52A, 52B, 52C, 52D, 53, 54, 55,
56, 57, 73, 74, 75, 76, 77, 105, and 107) into evidence.

Ms. Webster, with the consent of the Clerk, proffered the

testinony of sone of her witnesses. The Cerk did not call any



Wi tnesses to testify and entered two exhibits (Respondent's
Exhi bits nunbered 4 and 2) into evidence.

The Cerk ordered a transcript of the hearing. The
foll owi ng volunmes, with hearing dates, were filed by the Cerk
with DOAH, to which Ms. Webster filed pleadings protesting the
failure of the Clerk to file these volunes: on Septenber 27,
2005--Volunmes | and Il of the hearing held on Novenber 30, 2004,
and Volune |11l of the hearing held on Decenber 1, 2004; and on
Sept enber 28, 2005--Volune IV of the hearing held on Decenber 1,
2004, and Volunes V and VI of the hearing held on Decenber 2,
2004. The court reporter filed with DOAH, on Septenber 14,
2005, two volunes of the hearing held on August 24 and 25, 2005.

By an Anended Order to Show Cause dated Decenber 9, 2005,
the derk was directed to show cause why sanctions shoul d not be
i nposed for failing to file the volunmes of the transcript for
the hearing held on February 3 and 4, 2005. At the hearing on
Decenber 15, 2005, the derk persuaded the undersigned that good
cause existed not to inpose sanctions for the failure to file
the volunes of the transcript. Three volunes for the hearing
hel d on February 3 and 4, 2005 were filed on Decenber 23, 2005.
The Cderk filed wwth DOAH, on January 24, 2006, the one vol unme
of the transcript of the hearing held on Decenber 15, 2005. Al
of the volunmes of the transcript had now been filed wi th DOAH.

At the request of the parties, the tine for filing post-



heari ng subm ssions was set for nore than ten days follow ng the
filing of the transcript. The Transcript, consisting of 12
vol unes, was filed on Septenber 14, 27, 28, and Decenber 23,
2005, and January 24, 2006. M. Webster filed her post-hearing
subm ssion prior to the conclusion of the hearing, and,
therefore, she was permtted to file an anended post- heari ng
subm ssion. The C erk requested an extension of tinme to file
its post-hearing subm ssion; the request was granted, and the
post - heari ng subm ssion was accepted. Subsequently, M. Wbster
requested to file an anendnment to her post-hearing subm ssion,
to which the Cerk did not file a response; the request was
granted, and the anmendnent was accepted. The Recommended O der
was further delayed by the undersigned' s surgery.

The parties' post-hearing subm ssions were considered in
t he preparation of this Recomended Order

FI NDI NGS OF FACT

1. M. Webster is a fermal e, Caucasian, who prefers to be
referred to as "a Wiite Anglo," and a Quaker of Gernan descent.
She was born on Septenber 7, 1943. At the time of the hearing,
she was nmarried. She is a nmenber of the protected class as it
relates to discrimnation.

2. At all tinmes material hereto, the Cerk was an enpl oyer
as defined by the Florida GCvil R ghts Act of 1992, as anended.

3. M. Webster has a Bachel or of Business Adm ni stration



and a Master of Business Administration. She was a certified
publ i c accountant (CPA) but voluntarily relinquished her Florida
CPA license to the Board of Accountancy in Cctober 2003.

4. Ms. Webster had been an enployee with Metropolitan Dade
County since February 21, 1978. She was enployed with the Cerk
as an Accountant Il in the Conptroller's Division since 1982.
Adol phus Janes was the supervisor of her accounting unit and to
whom she reported.

5. M. Janes' supervisor was Margaret Enciso, the Deputy
Conptroller. M. Enciso reported to Martha Al cazar, the
Conptrol | er

6. M. Alcazar reported to Ricky Schechtman, the Director
of the Ofice of Adm nistrative Services. M. Schechtman had
the authority to term nate enpl oyees under her supervi sion.

7. Ms. Webster's unit was conprised of enpl oyees who were
majority Hi spanic descent. In the unit, she saw herself as a
"mnority Wiite Angl o American woman of Quaker religious
custons." She saw the Hi spanic workers as shutting her out by
speaki ng Spani sh.

Di sm ssal

8. On August 10, 2005, Ms. Webster was issued a
Disciplinary Action Report (DAR) by her supervisor, M. Janes.
M. Janmes was recommendi ng her dism ssal from enploynment with

the Cerk, as her performance was unacceptable and in direct
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violation of personnel rules. 1In the DAR, Ms. Wbster was
charged with "violating the County's Personnel Rules, Chapter
VIIl, Section 7. Paragraph: A B, Dand S," which were indicated
as follows:

(A) That the enployee is inconpetent or
inefficient in the performance of his [sic]
duty.

(B) That the enployee has been offensive in
his [sic] conduct toward his [sic] fellow
enpl oyees, wards of the County or public.

(D) That the enpl oyee has viol ated any

| awful or official regulation or order, or
failed to obey any | awful and reasonabl e
di rection given himher by a supervisor,
when such violation or failure to obey
amounts to insubordination or serious breach
of discipline which may reasonably be
expected to result in lower norale in the
organi zation or result in |oss,

i nconveni ence or injury to the County
service or to the public.

(S) That the enployee is antagonistic
towards superiors and fell ow enpl oyees,
criticizing orders, rules and policies, and
whose conduct interferes with the proper
cooperati on of enployee and inpairs the
efficiency of the County service.
9. M. Janes attached to the DAR specific facts and
i nstances. Sone of the facts and instances included the
fol | owi ng:
(a) Non-Performance: Ms. Webster failed to conplete

assigned reconciliations--after she returned froma nedi cal

| eave of absence from February to md-June, in a meno from

11



M. Janes, dated June 19, 1995, Ms. Wbster was given until
July 14, 1995, to conplete reconciliations of sone general

| edger accounts for May 1995; the reconciliations for May 1995
were not conpleted as directed; and two nonths of
reconciliations were not conpleted as requested and they had to
be assigned to other personnel.

(b) I'nsubordination--M. Whbster "exhibited" gross
i nsubordi nation toward M. Janmes, on August 4, 1995, when she
failed to neet with himafter he repeatedly directed her to neet
with himbefore she |eft for the day (the neeting was re-
schedul ed). Further, this instance was not the only instance
where she failed to follow directives of M. Janmes—Wen he asks
you [Ms. Webster] to refrain fromcertain behavior or when he
expl ai ns your duties, you frequently directly ignore what he
tells you and proceed to do only what you wish to do.”

(c) Disruptive Behavior--M. Whbster exhibited disruptive
behavi or constantly. In particular, on August 7, 1995, she
indicated to a co-worker, Julio Lucio-O Farrill, who is
Hi spani c, that his constant working on his conputer was
di sturbing her. M. Lucio-OFarrill spoke with M. Janes who
instructed Ms. Webster not to interfere with the co-worker doing
his work. Later, Ms. Webster asked another co-worker, Devon
Marrett, who is African-Anerican, whether he knew anyone "like

him[M. Marrett]" who could "take care of" M. Lucio-O Farrill

12



M. Marrett inquired what Ms. Wbster neant by her remarks, and
she responded, "a big, black and ferocious man from Li berty
City." On other occasions, Ms. Wbster has requested

i nformati on, which has nothing to with her duties and
responsibilities, fromworkers outside her unit, and the workers
felt that she was being disruptive in preventing themfrom doi ng
what they were required to do. Further, on other occasions,

Ms. Webster has approached workers, who were engaged in a
conversation, and demanded to know what they were discussing and
dermanded to join in the conversation.

10. M. Janes also attached to the DAR, the Metro-Dade
Per sonnel Departnment Essential Job Functions Form his
menorandumto Ms. Webster, dated June 19, 1995, regarding "Wrk
Assi gnnents; the aforenentioned reconciliations; and a
menmor andum from M. Janes to Ms. Webster, dated July 24, 1994,
regardi ng "Work assignnents and Perfornance. "

11. At hearing, as to the reconciliations, the evidence
denonstrated that the expectation for Ms. Wbster to conplete
the reconciliations was appropriate and warranted and that she
failed to conplete them

12. At hearing, as to insubordination, the evidence
denonstrated that M. Janes gave reasonable directives, that the
directives were lawful, and that Ms. Webster failed to conply

with the directives.
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13. Further, at hearing, as to Ms. Wbster's disruptive
behavi or, the evidence denonstrated that her attitude towards
M. Lucio-O Farrill was that he was a Hi spanic who believed that
wonen shoul d be controlled by nmen but that she, being a "Wite
Angl 0" worman was not going to allow himto control her; and that
he wanted her to be as a "wife" to him but she was not going to
do that. The evidence further denonstrates that her attitude
towards hi m caused disruption in the workpl ace.

14. As to M. Marrett, the evidence denonstrates that he
was of fended by Ms. Webster's remark to him and that he
bel i eved that Ms. Webster was inquiring of himas to whether he
knew of an African-Anmerican who would harm M. Lucio-O Farrill

15. Both Messrs. Lucio-O Farrill and Marrett were
extrenely concerned with Ms. Wbster's behavior. M. Lucio-

O Farrill was so concerned that he called the police, and a
police report was fil ed.

16. At hearing, M. Janes testified that he was very
concerned with Ms. Webster's behavior, that he had done what he
could do for her, and that he had to consider the well-being of
his staff and the office, as well as her behavior. The
undersigned finds his testinony credible.

17. On August 16, 1995, Ms. Schechtman nmet with
Ms. Webster to provide Ms. Webster an opportunity to address the

al l egations set forth in the DAR M. Whbster was unable to
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verbal |y comruni cate her response and, therefore, Ms. Schechtman
permtted Ms. Webster to submt her response in witing; which
she did on or about August 18, 1995 and whi ch consi sted of
several pages. Having considered the DAR and Ms. Webster's
response, Ms. Schechtnman decided to term nate Ms. Webster. By

| etter dated August 22, 1995, Ms. Schechtnman notified

Ms. Webster of her term nation and, anong other things, her
rights to appeal.

Suspensi on

18. Prior to her termnation, on February 13, 1995,
Ms. Webster was suspended for six days (February 13 through 20,
1995) by the Cerk based upon a DAR dated February 3, 1995.
19. On February 3, 1995, M. Janes issued a DAR agai nst
Ms. Webster. M. Janmes was recommendi ng her suspension from
enpl oynent with the Cerk. In the DAR, M. Wbster was charged
with violating the "County's Personnel Rules, Chapter VIII,
Section 7: Paragraph D' as foll ows:
That the enpl oyee has violated any |awful or
official regulation or order, or failed to
obey any | awful and reasonabl e direction
gi ven hinl her by a supervisor, when such
violation or failure to obey anobunts to
i nsubordi nation or serious breach of
di sci pline which may reasonably be expected
toresult in lower norale in the
organi zation or result in |oss,

i nconveni ence or injury to the County
service or to the public.

20. M. Janes attached to the DAR specific facts and

15



i nstances. Sonme of the facts and instances included the
fol | ow ng:

(a) Recent Absences--M. Wbster had unpl anned absences
over the past two nonths which resulted in inconveniences to
managenent and co-workers in that they had to perform her work
requi rements which were her responsibility; and indicates with
speci fic instances of absences, beginning with Decenber 8, 1994
t hrough January 27, 1995, for which a | eave of absence was
granted, wth some of the | eave being granted for her inability

to "focus" on her work, "acconplish work objectives," |ack of
j ob performance, "unusual and disruptive behavior"” in the
office, and to prepare to attend the fitness for duty physi cal
exam nati on ( FFDPE)

(b) Unusual and Disruptive Behavior--specific instances
and dates were indicated, beginning Decenber 5, 1994 through
January 30, 1995, in which Ms. Wbster, anong other things, was
attenpting to train an enpl oyee who was not under her
supervi sion and she (Ms. Wbster) becane upset when it was
brought to her (Ms. Wbster's) attention; was going through the
office listening to conversations, including nmanagenent
conversations, and bei ng uncooperative and critical of co-
wor kers; continued to conpl ain about not having sufficient work

space and about the work environnment even after she was advi sed

by her supervisor to concentrate on her work; repeatedly

16



nmenti oned that group problens existed at work, which were
related to ethni c backgrounds; refused to follow her
supervisor's directives and exhi bited behavi or whi ch was
di sruptive to the work environnment; was continually counseled to
wor k on past -due work but wal ked around the office, talking
about ham operators; caused an enpl oyee concern due to what he
described as a glazed | ook in her eyes; and was maki ng strange
and nonsensical telephone calls to other enpl oyees.

(c) Lack of Job Performance and Inability to Met [sic]
Work Obj ectives--failure to neet required job requirenents and
rel ated work objectives, with specificity; failure to be
responsive to counseling and to show i nprovenent; and, on
occasi on, been insubordinate when queried regardi ng status of
past due work.

21. M. Janmes also attached a "Facts" section in which he
i ndi cated, anong other things, the followi ng: that a neeting was
hel d on January 17, 1995, with Martha Al cazar, Acting
Conmptroller, Ms. Webster, and hinself regarding a FFDPE
schedul ed for January 19, 1995, as a result of Ms. Wbster's
recent absences, disruptive behavior and | ack of perfornmance on
the job; that the FFDPE was re-scheduled at a | ater date,
January 26, 1995, at Ms. Webster's request; that Ms. Al cazar
requested Ms. Webster to conme into her (Ms. Alcazar's) office on

January 20, 1995, to conplete the paperwork for the FFDPE but
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that Ms. Webster failed to do so; that Ms. Webster failed to
attend the FFDPE on January 26, 1995; and that she (Ms. Wbster)
was previously infornmed that her failure to conply with the
directive may result in disciplinary action up to and including
di sm ssal

22. Furthernore, M. Janmes recommended that Ms. Webster be
suspended wi thout pay until she conplied with all the
requi renments of a FFDPE; that she be required to participate in
t he Enpl oyee Assi stance Program (EAP), which had been beneficia
to her in the past, before returning to and during work; that
managenent be provided nonthly status reports from M. Wbster's
doctor and/or professional counselor; and that her failure to
comply with the recomendations result in disciplinary action up
to and including dismssal.

23. At hearing, M. Janes testified that Ms. Wbster's
behavi or gave himnore concern than anything else in that it was
unusual for her and her work pattern and that he wanted to help
her, as nmuch as he could, with her behavior and retain her

position. The undersigned finds his testinony credible.

24. By letter dated February 13, 1995, the Cerk notified
Ms. Webster that she was suspended w thout pay until she
submtted to a FFDPE and conplied with the reconmendati ons

associ ated therewith and that it was recommended that she
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participate in the EAP, with nonthly status reports provided to
managenent from her doctor or professional counselor. He
further advised her that she had two weeks to conply, and, if
she did not, disciplinary action would result up to and
i ncl udi ng di sm ssal.

25. A letter dated February 3, 1995, was also sent to
Ms. Webster by Martha Al cazar, the Acting Conptroller.
Ms. Al cazar indicated, anong other things, that a neeting was
held on January 17, 1995, with M. Janes, Ms. Wbster, and
hersel f regarding a FFDPE schedul ed for January 19, 1995, as a
result of Ms. Webster's recent absences, disruptive behavior and
| ack of performance on the job; that Ms. Whbster was inforned at
the neeting that failure to conply with the directive may result
in disciplinary action; that Ms. Whbster requested a re-
schedul i ng of the FFDPE for January 26, 1995; that Ms. Wbster
failed to appear for the FFDPE, that, as a result of
Ms. Webster's failure to appear, she failed to conply with a
direct order; and that her disciplinary action session was
schedul ed for February 9, 1995, specifying the particul ar
viol ation.

26. By letter dated February 14, 1995, Ms. Webster was
notified by the derk that, anong other things, her exam nation

was schedul ed for February 21, 1995. He further advised her
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that her failure to conply would result in disciplinary action
up to and including dismssal.

27. By letter dated February 22, 1995, the Cerk notified
Ms. Webster that, anong other things, her psychol ogica
eval uati on was schedul ed for February 28, 1995. Again, he
further advised her that her failure to conply would result in
disciplinary action up to and including dismssal.

28. By letter dated March 10, 1995, the Cerk clarified
his letter dated February 13, 1995, regarding the results of her
di sciplinary action hearing. He advised her, anong ot her
t hings, that the dates of her suspension were February 13
t hrough 20, 1995, a six-day suspension, and that begi nning
February 21, 1995, she was placed on adm nistrative | eave,
pendi ng the results of the physical and psychol ogi ca
exam nati ons.

29. By letter dated March 23, 1995, Ms. Alcazar notified
Ms. Webster, anong other things, that her (Ms. Webster's) doctor
i ndi cated that she (Ms. Webster) should return to treatnent with
her (Ms. Webster's) physicians who should provide the erk with
progress reports and her reconmmendati ons concerning ability to
return to work and that, based on the progress reports,

Ms. Webster would be contacted regarding the terns and
conditions of her returning to work.

30. In letters froma psychol ogist and a psychiatri st,
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dated April 12 and 19, 1995, respectively, both reconmend t hat
Ms. Webster be permtted to return to work. Neither the
psychol ogi st nor the psychiatrist was perform ng the FFDPE

31. By letter dated May 9, 1995, M. Janes notified
Ms. Webster, anong other things, that her FFDPE was schedul ed
for May 12, 1995.

32. The physician who perfornmed the FFDPE reconmended on
May 12, 1995, that Ms. Webster be returned to her previous
duties.

Appeal of Suspension and Di sm ssal

33. M. Webster appeal ed her six-day suspensi on and
dismi ssal. By agreenment of the parties, the cases were heard by
a Hearing Exam ner of the American Arbitration Association in a
t wo- day hearing. The Hearing Exam ner rendered his decision on
March 1, 1996, with findings of fact and concl usi ons, and
recomended sustaining the six-day suspension and di sm ssal of
Ms. Webster.

34. The Hearing Exam ner's findings included a finding
that Ms. Webster's response to the six-day suspension and

dism ssal did not refute the contentions of the Clerk and "to a
great degree" address issues that were either "not relevant to
t he personnel actions" or "unrelated" to them The undersigned

concurs in the Hearing Exam ner's findings.

35. The Hearing Exam ner's further findings included a
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finding that Ms. Webster's conduct constituted insubordination
and that the testinony supports the violations in the DAR
relating to the term nation.

36. The evidence in the instant matter al so denonstrates
that Ms. Webster engaged in insubordination and comnmtted the
violations indicated in the DAR regardi ng her term nation.

37. As conclusions, the Hearing Exam ner included, anobng
ot her things, a conclusion that the Cerk, as Ms. Wbster's
enpl oyer, had a responsibility to and did assist Ms. Wbster in
resol ving the behavior that she was exhibiting; that Ms. Wbster
was clearly and repeatedly provided with warnings by her
supervi sor as to the consequences of the failure of her non-
conpliance with work standards and assi gned work, but she stil
failed to conply; that her failure to conply adversely affected
the work of the other enployees in her unit; that her conduct
and verbal statements towards her African American and Hi spanic
co-workers conveyed an attitude of intolerance and prejudice;
and that she was provided anple opportunity to change her
behavi or but she failed to do so.

38. The evidence presented in the instant matter
denonstrates and supports the concl usions expressed by the
Heari ng Exam ner.

39. On March 20, 1996, the County Manager, Armando Vi dal

P.E., having reviewed the record of the Hearing Exam ner, upheld
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t he six-day suspension and di sm ssal of M. Wbster.

Retaliation

40. Ms. Webster filed a discrimnation conplaint with the
Clerk's Affirmative Action Ofice (AAO alleging that the DAR of
August 10, 1995, (the dismssal) was in retaliation for her
having filed a formal discrimnation conplaint with the Cerk's
AAO on July 13, 1995. The conplaint was agai nst "managenent in
general for enploynment actions taken and not taken agai nst her
and the manner in which her co-workers interact with her." The
conpl aint related to behaviors of co-workers as perceived by
Ms. Webster and her reaction based on her perception; the
exhi bited pattern of dom nance by nen over wonen; differential
treatment with her than nmen because upper managenent suggested
t hat she be placed on two nedi cal | eave of absences and a FFDPE
be perforned; a violation of Title I of the ADA when a vacancy
occurred for the Deputy Controller position in that she was not
consi dered due to her not applying because she was on nedi cal
| eave; wonen in | ower positions than nen and perforn ng equal
wor k but not receiving equal renmuneration; and the DAR of
August 10, 1995.

41. The conpl aint was investigated by AAO s Seni or
Affirmative Action Specialist, Carnen D eguez, for which a
report, dated August 21, 1995, of the investigation was

prepared. In the process of preparing the report, M. D eguez
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attended the hearing on the DAR of August 10, 1995, as an
observer. In essence, Ms. Di eguez found Ms. Webster's fornal
di scrimnation conplaint with the AAOto be neritless and
concl uded, anong other things, the follow ng:

After having discussed the conplainant's
actions with her and managenent which
precipitated the DAR and which are
specifically addressed in said docunent and
havi ng attended the DAR hearing on

August 16, 1995 as an observer, | concl ude
that Webster's superiors have not retaliated
agai nst her as, [sic] she alleges. The

i ncidents described in the DAR of non-
performance, insubordination and disruptive
behavi or appear to have been of concern to
managenment even before Webster filed her
conplaint of discrimnation. And, it is
managenent's responsibility to discipline
enpl oyees for what appear to be job-rel ated
reasons. . . . It is, therefore, concluded
that the DAR presented to Webster is not
intended to retaliate or otherw se

di scri m nat e agai nst her.

42. On August 25, 1995, the Director of AAO Marcia
Saunders, issued a report to the Clerk on Ms. Wbster's form
conplaint of discrimnation filed with the Cerk's AAQ The
report included Ms. Dieguez's report. M. Saunders concurred
with Ms. Dieguez that Ms. Webster's conplaint was neritless.
Ms. Saunders stated, anong other things, in her report the
fol | ow ng:

| have reviewed her [Ms. Dieguez's] report
and the conclusions drawn therein of the
seven all egations which were made. You w ||

find that none have been found to be
substantiated. To the contrary, there has

24



been corroboration that she [ Ms. Wbster]

i nst ead, whet her consciously or

unconsci ously, harassed her fell owworkers
about diversity issues i.e. their 'group
behavi or patterns and conmuni cati on styl es’
to the point that sone individuals found her
behavi or to be offensive and intrusive.
Webst er' s preoccupati on with maki ng
assunpti ons about race/ethnic/cultural and
her own religious differences may be
somewhat m sqgui ded.

Webster also alleged that an August 10th
D.A.R she received was in retaliation
because of filing this formal discrimnation
conplaint. Dieguez attended the D. A R
hearing as an observer to ensure the issues
presented were not in regard to, nor
appeared to be precipitated by this
conplaint. She [Ms. Dieguez] affirnms that

t he i ssues addressed in the hearing were not
retaliatory but a progressive process
related to Webster's performance,

i nsubor di nati on and di sruptive behavi or.

D scrimnation statutes do not preclude an
enpl oyer fromexercising its right and
responsibility to discipline an enployee in
accordance with | awful personnel rules and
procedures.

43. The evidence in the instant matter denonstrates that
the retaliation purported by Ms. Wbster is nmeritless. The
under si gned concurs in the conclusion reached by the derk's
AAO

44, At the hearing in the instant natter, M. Wbster
i nsi sted, anong other things, that her being a Wiite Anglo
Quaker caused communi cation and attitude problens between her
and the Cerk's enployees. She testified that the majority of

the derk's enployees were Hi spanic and wanted her to act as a
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Hi spani ¢ wonan as it concerned relations with Hi spanic nen,
i.e., to act as their "wife"; and that they failed to understand
her behavi or, such as her shyness, |ow tone in talking, and the
| owering of her head when she spoke. But, the evidence
denonstrated that Ms. Wbster, anong other things, tried to
force her ways upon them and acted irrationally when the
enpl oyees woul d not conformto what she wanted. Further, the
evi dence at the instant hearing denonstrates that Ms. Webster
stereotyped her fell ow enpl oyees and nade prejudi ced renmarks
about them Ms. Wbster is correct that ethnic differences can
cause conmuni cati on probl ens but one cannot force soneone to
conformto one's way in order to comuni cate.

45. At hearing, no evidence was presented denonstrating
that simlarly situated enpl oyees were treated differently.

46. Ms. Webster presented evidence as to her financi al
situation since her term nation

47. Ms. Webster presented evidence as to costs that she
incurred associated with the hearing in the instant matter.

CONCLUSI ONS OF LAW

48. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto, pursuant to Sections 760.11 and 120. 569,
Florida Statutes (2006), and Subsection 120.57(1), Florida

Statutes (2006).
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49. Section 760.10, Florida Statutes (1995), provides in
pertinent part:

(1) It is an unlawful enploynent practice
for an enpl oyer:

(a) To discharge or to fail or refuse to
hire any individual, or otherwi se to

di scrim nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent, because of such
i ndi vidual's race, color, religion, sex,

nati onal origin, age, handicap, or marita

st at us.

(b) To limt, segregate, or classify

enpl oyees or applicants for enploynent in
any way which would deprive or tend to
deprive any individual of enploynent
opportunities, or adversely affect any

i ndi vidual 's status as an enpl oyee, because
of such individual's race, color, religion
sex, national origin, age, handicap, or
marital status.

(7) 1t is an unlawful enploynment practice
for an enployer . . . to discrimnate

agai nst any person because that person has
opposed any practice which is an unl awf ul
enpl oynent practice under this section, or
because that person has nade a char ge,
testified, assisted, or participated in any
manner in an investigation, proceeding, or
heari ng under this section.

50. A three-step burden and order of presentation of proof
have been established for unlawful enploynent practices.

McDonnel I Dougl as Corporation v. Geen, 411 U S. 792, 93 S. Ct.

1817, 36 L. Ed. 2d 688 (1973); Aranburu v. The Boei ng Conpany,

112 F.3d 1398, 1403 (10th G r. 1999). The initial burden is
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upon Ms. Webster to establish a prinma facie case of

di scrimnation. MDonnell Douglas, at 802; Aranburu, at 1403.

Ms. Webster establishes a prina facie case of discrimnation by

showi ng: (1) that she belongs to a protected group; (2) that
she was subjected to an adverse enpl oynent action; and (3) that
her enployer treated simlarly situated enpl oyees outside the
protected group differently or nore favorably. MDonnel

Dougl as, supra; Holifield v. Reno, 115 F.3d 1555 (11th Cr

1997); Aranburu, supra. See Kendrick v. Penske Transportation

Services, 220 F.3d 1220 (10th Cr. 2000) (simlarly situated
enpl oyees need not be outside the protected group).

51. Once Ms. Webster establishes a prina facie case, a

presunption of unlawful discrimnation is created. MDonnel
Dougl as, at 802; Aranburu, at 1403. The burden shifts then to
the Clerk to show a legitinmate, nondiscrimnatory reason for its

action. MDonnell Douglas, at 802; Aranburu, at 1403. |If the

Clerk carries this burden, Ms. Webster nust then prove by a
preponder ance of the evidence that the reason offered by the
Clerk is not its true reason, but only a pretext for

discrimnation. MDonnell Douglas, at 804; Aranmburu, at 1403.

52. However, at all tinmes, the ultimte burden of
persuasion that the Clerk intentionally discrimnated agai nst

her remains with Ms. Webster. Texas Departnent of
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Community Affairs v. Burdine, 450 U S. 248, 101 S. C. 1089, 67

L. Ed. 2d 207 (1981).

53. Applying the prinma facie standards, the evidence

denmonstrates that Ms. Webster has satisfied the first two prongs
but failed to satisfy the third prong of the test. She has
denonstrated that she belongs to the protected class (race,
color, sex, religion, national origin, age, and marital status)
and that she was subjected to an adverse enpl oynent action
(dism ssal). However, she failed to denonstrate that the Cerk
treated simlarly situated enpl oyees, whether inside or outside
the protected group, differently or nore favorably. Holifield

supra at 1562; MG@uinness v. Lincoln Hall, 263 F.3d 49, 53, 54

(2d Gr. 1997); Shuway v. United Parcel Service, Inc., 118 F.3d

60, 64 (2d Cir. 1997); Anderson v. WBMG 42, 253 F.3d 561, 565

(11th G r. 2001); Kendrick, supra.

54. Assuming Ms. Wbster had established a prim facie

case, the Cerk has denonstrated a legitimte, nondiscrimnatory
reason for its enploynent action of termnating her. The Cerk
denonstrated that she failed to conpl ete assigned and required
reconciliations, which were her responsibility, even after she
was directed to do so; that she commtted gross insubordination
and that she engaged in constant disruptive behavior at the
wor kpl ace. All valid reasons for term nation according to the

County's Personnel Rul es.
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55. Further, Ms. Wbster failed to denponstrate that the
Clerk's reasons for term nating her were not the true reason

but a pretext for discrimnation.

Handi cap

56. A prima facie case of discrimnation under the

Americans with Disabilities Act (ADA) is established by show ng
that Ms. Webster "(1) had, or was perceived to have, a
"disability"; (2) was a "qualified" individual; and (3) was

di scrim nated agai nst because of her disability. (citation
omtted) The ADA defines "disability" as "(A) a physical or
mental inpairnment that substantially limts one or nore of the
major life activities of such individual; (B) a record of such
impairnment; or (C) being regarded as having such an inpairnment."

[citation omtted] Curruthers v. BSA Advertising, 357 F.3d

1213, 1215 (11th Cr. 2004) (citation omtted).

57. M. Webster is "regarded" as disabled "if her enployer
perceives her as having an ADA-qualifying disability, even if
there is no factual basis for that perception. [citation
omtted]. As with actual inpairnments, however, the perceived
i npai rment nust be one that, if real, would [imt substantially
a major life activity of the individual. [citations omtted]."
Id. at 1216. A person is also "regarded" as being disabled by
nmeeti ng one of three conditions: "(1) has a physical inpairnment

t hat does not substantially limt major life activities but is
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treated by an enployer as constituting such a limtation; (2)
has a physical or nmental inpairment that substantially limts
major life activities only as a result of the attitude of an
enpl oyer toward such inpairnent; or (3) has no physical or
mental inpairnment but is treated by an enpl oyer as having such

an inmpairnment. [citation omtted] Rossbach v.Cty of Mam,

371 F.3d 1354, 1359, 1360 (11th Cr. 2004). |In order to prevai
under this theory, the person "nust show two things: (1) that
the perceived disability involves a magjor life activity; and (2)
that the perceived disability is ‘substantially limting and
significant. [citation omtted].” I1d. at 1360.

58. Ms. Webster failed to denonstrate a prinma facie case

of discrimnation under the ADA. The evidence was insufficient
to denonstrate that she suffered froman ADA disability.
Furthernore, she failed to denonstrate that the perceived
disability (mental inpairnment) involved a magjor life activity
and that the perceived disability was substantially limting and
significant.

59. Furthernore, as previously indicated, M. Wbster
failed to denonstrate that that the Cerk's reasons for
term nating her were not the true reason, but a pretext for
di scrim nati on.

Retaliation

60. Ms. Webster failed to denonstrate that she was
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retaliated agai nst through her dismissal for filing a

di scrim nation claimagainst the Clerk with the derk's AAO
61. The evidence denonstrates that Ms. Webster was

term nated for legitimte non-discrimnatory reasons.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMENDED t hat the Florida Conm ssion on Human Rel ati ons
enter a final order dism ssing the discrimnation conplaint of
Anne R Webster against Metropolitan Dade County, Cerk of the

County Court.
DONE AND ENTERED this 28th day of July, 2006, in

Tal | ahassee, Leon County, Flori da.

bl F Aol

ERROL H. POWELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 28th day of July, 2006.
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COPI ES FURNI SHED

Anne R Webster
12000 Northeast 16th Avenue, B-27
Mam, Florida 33161-6566

Wl liam X. Candela, Esquire

Dade County Attorney's Ofice

Stephen P. C ark Center

111 Northwest First Street, Suite 2810
Mam , Florida 33128

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

Cecil Howard, Ceneral Counsel

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway

Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this recormmended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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